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IN THE 


UntteD States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1939. 


No. 7436. 


Zachary J. Nichols, Appellant, 

v. 

Nicolas Gaston, et al., Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a final judgment of the Dis¬ 
trict Court, sitting without a jury, in favor of the ap¬ 
pellees. R. p. 21. 

In February, 1936, the appellant employed the ap¬ 
pellees, business chance brokers, to find a purchaser 
for his restaurant business, located at 614 17th Street, 
N. W., the selling price to be $25,000, payable $7,000.00 
cash and the balance of $18,000.00 at the rate of $250.00 
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per month, secured by a chattel deed of trust upon the 
property sold. Appellant agreed, in the event of a 
sale, to give the purchaser a lease on the premises for 
ten years, at a rental of $250.00 per month for five 
years and $300.00 per month for the remainder of the 
term. 

On March 16, 1936, the appellees procured a written 
offer from Samuel Goodman and George Ganas to pur¬ 
chase the business for twenty thousand dollars, later 
increased to twenty-five thousand dollars, which the 
appellant agreed to accept, subject to certain condi¬ 
tions, one of which was that the seller and the pur¬ 
chasers were each to have the right to select one of 
the two trustees to be named in the chattel deed of trust 
securing the unpaid balance of the purchase money. 
The court found that the parties reached an uncondi¬ 
tional agreement in respect of their rights to each se¬ 
lect a trustee. R. p. 19. The purchasers, without ob¬ 
jection from appellant, selected their counsel, Tendler, 
to act as their trustee; but when appellant chose his 
counsel, Gaskins, to act as the other trustee, Ganas, 
one of the purchasers, would not consent that Gaskins 
act as such. On this point there is no conflict in the 
testimony. Gaston, R. p. 114; Ganas, R. pp. 165, 168; 
Nichols, R. p. 192. 

Appellee Gaston endeavored to persuade appellant 
to select some other person to serve as trustee in lieu 
of Gaskins, but negotiations were discontinued before 
any understanding was reached. The sale was never 
consummated. R. p. 19. 

The appellees then instituted their action in the 
court below to recover the commission of two thousand 
dollars, which the appellant had agreed to pay to them 
in the event they produced a party or parties able and 
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willing to purchase his business at the price and upon 
the terms fixed by him, as authorized by Secs. 69 and 70 
of the District of Columbia Code of 1924. 

At the close of the case appellant requested the court 
to find in his favor on the ground that the appellees 
had not produced a purchaser upon the terms author¬ 
ized by him, which request was denied. 

SUMMARY OF ARGUMENT. 

Appellees never produced parties willing to pur¬ 
chase appellant’s business on the terms of sale author¬ 
ized by him, in that the proposed purchasers refused 
to consent to the appointment of the trustee selected 
by appellant. 


ARGUMENT. 

The court below found that the agreement between 
the parties gave to each the right to select one of the 
trustees to be named in the chattel deed of trust secur¬ 
ing the unpaid balance of the purchase money. The 
evidence clearly showed that one of the purchasers re¬ 
fused to accept the nominee of the appellant; and that 
no other person was agreed upon by the parties. 

At the close of the case, counsel for the appellant re¬ 
quested the court to find in his favor on the ground that 
the appellees had not produced a purchaser willing to 
buy on the appellant’s terms, in that he had been de¬ 
nied the right, conferred by the agreement, to select 
one of the trustees. In denying this request, the court 
stated: 

Does that mean that a man must select one trus¬ 
tee and not yield to any other, no matter who that 
man is? That is not the law. 
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Since the appellant was given the unqualified right 
to select one of the trustees, and one of the purchasers 
refused to permit him to do so, no agreement was 
reached between the parties. The change in the con¬ 
tract insisted upon by the purchaser called for a new 
and distinct agreement before the appellant could be 
bound. 

The right to name a friendly trustee was of vital im¬ 
portance to the appellant. Pie was selling a business 
worth at least $25,000.00; there was to be a large un¬ 
paid balance due on account of the purchase price; 
even in the absence of the contract conferring such 
right, it would seem only reasonable to permit appel¬ 
lant to select a trustee in whom he had confidence. 
There was no showing that Gaskins was disqualified 
to act as trustee by reason of his employment by appel¬ 
lant. Indeed it is quite customary in this jurisdiction 
for parties to transactions of this character to select 
their attorneys as trustees. 'While appellant, in ful¬ 
fillment of his agreement in that respect, readily con¬ 
sented that the attorney of the appellees might act as 
one of the trustees; the proposed purchasers, in vio¬ 
lation of their agreement insisted upon the right to 
veto any selection by appellant not satisfactory to 
them. 

Whether the proposed purchasers refused to buy 
upon the terms offered by the appellant, or whether, 
after accepting such terms, they refused to abide by 
their agreement, is immaterial so far as appellant’s 
rights are concerned, because appellees could not earn 
the agreed commission until they produced purchasers 
ready, willing and able to buy upon the identical terms 
offered by the appellant. 

In McGavock v. Woodlief, 20 How. 221,15 L. ed. 884, 
the suit was bv a broker to recover a commission for 
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negotiating- the sale of a plantation and slaves. A sale 
was agreed upon, but when the parties attempted to 
consummate the agreement the wife of the purchaser 
was interposed as purchaser, the husband being a per¬ 
son of no means or credit. 

In reversing a judgment in favor of the plaintiff, the 
Supreme Court stated: 

But when the parties proceeded to the execution 
of the contract of sale, a change was proposed by 
Long, the vendee, which, for aught appears upon 
the facts or in the finding of the judge, was never 
assented to by the defendant. The change was sub¬ 
stantial, and called for a new and distinct agree¬ 
ment before the vendor could be bound. * * * 

As the terms of sale were explicit, the proposal 
to fulfill should have been equally so. Nothing 
should have been left to conjecture or speculation. 
There should have been as much certainty on the 
one side of the contract as upon the other. Cer¬ 
tainty in the offer to fulfill is as important to the 
vendor as in the terms of the sale to the vendee, 
and equally necessary before the vendor can be 
put in fault. The broker must complete the sale; 
that is, he must find a purchaser in a situation 
and ready and willing to complete the purchase 
on the terms agreed on, before he is entitled to his 
commissions. 

In IIenrich v. Sullivan, 281 Fed. 599, 52 App. D. C. 
95, 97, the owner authorized a broker to sell the prop¬ 
erty involved for $18,500.00 net, with a down payment 
of $2,500.00 or $3,000.00, a first trust for $10,000.00, 
and the balance to be secured by a second trust pay¬ 
able at the rate of $100.00 per month. The offer ob¬ 
tained by the broker provided for a cash payment of 
$3,000.00, a first trust of $10,000.00 and a second trust 
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for $5,500.00, payable in monthly installments of 
$100.00 or any multiple thereof. The owner rejected 
the offer on the ground that he had not agreed that the 
second trust might be paid in monthly installments 
greater than $100.00. 

In reversing a judgment in favor of the broker, this 
Court said: 

It is settled law that a broker, before he is en¬ 
titled to his commission, must not only find a pur¬ 
chaser able, ready, and willing to buy, but upon 
the identical terms authorized by his principal. It 
is a rule of agency which admits of no exception, 
and courts do not hesitate to strictly enforce it. 
Any other course would open the door to fraud, 
and place the principal at the mercy of his agent. 

The same conclusion was reached in Battle v. Price, 
72 F. (2d) 377, 63 App. D. C. 326, and Wardman v. 
Washington Loan <& Trust Co., 90 F. (2d) 429, 67 App. 
D. C. 184, in both of which Heurich v. Sullivan, supra , 
was approved and followed. 

In view of the admitted refusal of the prospective 
purchaser procured by appellees to be bound by the 
contract of sale, it is respectfully submitted that the 
court below erred in finding for the appellees and that 
the judgment should be reversed. 

Respectfully submitted, 

Fred W. Shields, 

Joseph T. Sherier, 
Attorneys for Appellant. 
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33ntte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1939 


No. 7436 


Zachary J. Nichols, Appellant , 

v. 

Nicolas Gaston, et al.. Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF CASE. 

This is an appeal by appellant (defendant below and 
so hereinafter designated) from a judgment in favor 
of appellees (plaintiffs below and so hereinafter desi 
nated) for a $2,000 brokerage commission, the jud 
ment being under the amended third count of the dec- 
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laration which alleged that defendant had employed 
plaintiffs to find a purchaser ready, able and willing to 
purchase defendant’s business on an agreed commis¬ 
sion of (a) $1500 if plaintiffs found purchasers willing 
to pay $23,000 and (b) $2,000 if plaintiffs found pur¬ 
chasers willing to pay $25,000, the agreement of em¬ 
ployment concerning the “terms” demanded by defen¬ 
dant in connection therewith being that the purchase 
price w’ould be payable $7,000 cash (of winch $2,000 
was to be in form of a deposit and $5,000 upon deliv¬ 
ery of possession) and the balance to be payable in 
monthly instalments of $250 plus interest; the said 
third count continuing with allegations that, after 
plaintiffs had procured purchasers ready, able and 
willing to buy on said terms for $23,000, defendant re¬ 
fused to sell unless the offer be increased to $25,000, 
and that thereupon plaintiffs did procure the said pur¬ 
chasers to increase their offer to $25,000 and defendant 
agreed to close said deal; and thereafter defendant re¬ 
fused to close, etc. 

To enable a better understanding of the testimony, 
we mention that the first and second counts of the dec¬ 
laration dealt with the original agreement of the de¬ 
fendant to pay the usual brokerage commission, the 
amount of winch, as shown by the amended third count, 
was later reduced by defendant and plaintiffs after 
plaintiffs had found purchasers for $20,000. The dates 
March 16th and 17th herein refer to the vear 1936. 
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DEFENSES IN LOWER COURT. 

Defendant’s principal defenses in the lower court 
were— 

(1st) that he never employed plaintiffs; and 
(2nd) that later plaintiff Gaston tried to bribe his, 
defendant’s lawyer. 

Although seriously contending that plaintiffs were 
never employed (and we add, in that event there could 
have been no “terms” specified), defendant also de¬ 
fended on the further minor grounds that if he did em¬ 
ploy the plaintiffs, yet plaintiffs could not recover be¬ 
cause many of his “terms” had not been met by the 
purchasers. 


SOLE GROUND OF APPEAL. 

Defendant on this appeal has abandoned his princ> 
pal defenses of non-employment and bribery and all 
but one of his minor defenses about his alleged TERMS 
not having been met; and, as we see it, this one and 
only contention of the defendant on this appeal boils 
down to the non-appointment of a Mr. Gaskins as one 
of the trustees (no other person in this entire world 
allegedly coming within the meaning of the alleged 
“TERMS” of the defendant, and although Gaskins 
refused to act as such when defendant suggested his 
appointment and although the purchasers were will¬ 
ing to have defendant appoint anyone else in the place 
of Gaskins). 
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ARGUMENT. 

The extent and seriousness with which he pressed his 
contentions that the deal failed because the purchasers 
did not meet his other “terms” in itself detracts from 
his present contention. Leaving further consideration 
of this line of argument until later herein, we will ar¬ 
gue the various phases of the case along the following 
lines: 

I: Terms of Plaintiffs’ Employment and Its Effect; 

II: Defendant’s Terms of Sale When Employing 
Plaintiffs; 

III: On March 16th Plaintiffs Procured, and Defen¬ 
dant Accepted, Purchasers Ready, Able and Willing to 
Buy on Seller’s Terms; 

IV: On March 17th the Purchasers Were Ready, 
Able and Willing to Complete the Purchase on Defen¬ 
dant’s New Terms and Conditions; and Defendant’s 
Contention that Purchasers, by Objecting to the Ap¬ 
pointment of Gaskins as Trustee, Refused to Abide 
by the Terms of the Agreement is Without Merit; 

V: The Court Found that Defendant’s Refusal to 
Consummate the Sale Was Not Based Upon the Pur¬ 
chasers’ Objection to the Naming of Gaskins as Trus¬ 
tee, but that Defendant’s Refusal to Complete the 
Transaction Was Arbitrary and Without Justification. 

We will take up these points in the order given. 



I: TERMS OF PLAINTIFF’S EMPLOYMENT AND 

ITS EFFECT. 

Plaintiffs were employed to find a purchaser and not 
to sell. (R. 15) 

“and at that time employed plaintiffs as such busi¬ 
ness brokers to find a purchaser or purchasers 

# * * 11 


Generally speaking, a broker employed to sell is not 
entitled to his commission unless a valid, binding con¬ 
tract of sale is executed and consummated, while a 
broker employed to find a purchaser — 

“* * * fully performs his part of the contract 
of employment, earns his commission, and becomes 
entitled thereto when he produces a customer who 
is ready, able, and willing to purchase the prop¬ 
erty in question at a price and on terms and con¬ 
ditions 'which have been specified by the principal 
or are satisfactory to him, whether or not a sale 
is consummated, unless the failure to consummate 
the sale is due to the fault of the broker, * * * ” 
12 C. J. S. 189,191; Pearson v. Small, 82 Fed. (2d) 
849, 65 App. D. C. 243; Dotson v. Milliken, 209 
U. S. 237, 52 L. ed. 768, 27 App. D. C. 500; Gurley 
v. Phoenix Joint Land Bank, 45 P. (2d) 576, 142 
Kan. 159. 

In the last cited case the court, at page 578, said: 

“Appellant, however, stresses the literal lan¬ 
guage of plaintiff’s witness, who testified that un¬ 
der his employment by Holmes, manager officer of 
the defendant bank, plaintiff was only to be paid a 
commission ‘if he would consummate a deal which 
would be satisfactory to them.’ It is argued that 
to ‘consummate ’ means to bring to completion, to 
finish, to achieve; and Webster is given as author¬ 
ity. But a fair reading of the testimony makes it 
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clear, we think, that the word ‘consummate’ was 
merelv the choice of words of the witness. He did 
not intend to convey the idea that all the details of 
a sale of real estate, such as securing the signa¬ 
ture of a buyer to a written contract of purchase 
and sale, and a deed of conveyance duly signed, 
sealed and delivered, had to be consummated, com¬ 
pleted, finished, or achieved by plaintiff before he 
would be entitled to a commission. Brown v. Gil¬ 
pin, 75 Kan. 773, 90 P. 267; Orr v. Rieger, 133 
Kan. 558, 300 P. 1074.” 

As shown from the next quotation taken from defen¬ 
dant’s brief (p. 1), defendant does not contend that 
plaintiffs were employed to sell, or consummate a sale. 
On the contrary, he concedes that plaintiffs were em¬ 
ployed to find a purchaser (as the lower court found— 
R. 15, par. 3 of Findings of Fact). 

II: DEFENDANT’S TERMS OF SALE WHEN EM¬ 
PLOYING PLAINTIFFS. 

In order to entitle a broker to a commission, he must 
procure a purchaser willing and able to buy on the 
TERMS given to the broker by the seller AT THE 
TIME OF EMPLOYMENT. As will presently be 
shown, the seller, so far as the broker’s right to col¬ 
lect his commission is concerned, may not add to or 
change these terms after the broker has found a 
purchaser on the original terms. If the seller does 
so and the purchasers then decline to also accept the 
added or changed terms, the seller is liable for a com¬ 
mission to the broker the same as if the seller “backed 
out” or refused to sell on the original terms. While 
the seller had several prices (with all of which plain¬ 
tiffs complied), yet what were his terms which he 
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specified in employing plaintiffs? We will show that 
defendant did not change or add any terms to his orig¬ 
inal terms until after plaintiffs found a purchaser 
ready, able and willing to buy on those terms. 

First, Defendant’s original price: From $20,000 to 
$25,000 (R. 15, Finding No. 2) and when plaintiffs had 
procured purchasers at $20,000, defendant asked plain¬ 
tiffs to try to get $23,000 or, better yet and if possible, 
$25,000, and which plaintiffs again procured before 
defendant enlarged upon his terms. 

Second, Defendant’s original terms when employ¬ 
ing plaintiff: Although in the following quotation the 
defendant only speaks of one price of $25,000 whereas 
the lower court found that the agreement of employ¬ 
ment was for a $1,500 commission on plaintiffs finding 
a purchaser at $23,000 and $2,000 at $25,000, yet with 
this correction we need do no more than quote from 
defendant’s brief to show the original terms (pp. 1-2): 

“In February, 1936, the appellant employed the 
appellees, business chance brokers, to find a pur¬ 
chaser for his restaurant business, located at 614 
17th Street, N. W., the selling price to be $25,000, 
payable $7,000.00 cash and the balance of $18,000.00 
at the rate of $250.00 per month, secured by a chat¬ 
tel deed of trust upon the property sold. Appel¬ 
lant agreed, in the event of a sale, to give the pur¬ 
chaser a lease on the premises for ten years, at 
O’ rental of $250.00 per month for five years and 
$800.00 per month for the remainder of the term.” 
(Italics supplied) 

There we have the terms admittedly specified by 
the defendant; but nowhere therein did defendant spec- 
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ify that a Mr. Gaskins would have to be one of the trus¬ 
tees in the chattel deed of trust even if Gaskins re¬ 
fused to act, or if the purchasers found ’ him objection¬ 
able (because of his partiality to defendant) and were 
icilling for him to name any other person in the world — 
even defendant's oivn brother, his oivn bookkeeper, or 
Mr. Shields (who is one of the defendant's lawyers 
and who had offices with Mr. Gaskins). If such terms 
had been part of plaintiffs’ employment, no broker 
would have undertaken the employment; but it is un¬ 
necessary to dwell thereon inasmuch as defendant ad¬ 
mits that no such a ridiculous term was made bv the 
defendant when employing plaintiffs or before they 
found purchasers willing to pay $25,000 on the ad¬ 
mitted terms above quoted. 

Ill: ON MARCH 16TH PLAINTIFFS PROCURED, 
PURCHASERS READY, ABLE AND WILLING 
TO BUY ON SELLER’S TERMS. 

The lower court found (Finding No. 6, R. 16-17) that 
on the evening of March 16th plaintiffs, after taking the 
purchasers over to the place of business where the de¬ 
fendant showed them his books, succeeded in getting 
the purchasers to offer $25,000 “ (on terms satisfactory 
to defendant), and defendant agreed to accept the 
same.” That was not in the form of a written con¬ 
tract, but the purchasers called over a lawyer prepara¬ 
tory to closing that evening and who “upon his arrival 
took inventory of the stock, fixtures and equipment and 
was then ready to prepare a final agreement in accor¬ 
dance with the agreement then and there reached by 
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the purchasers and the defendant, but at the request 
of defendant’s wife, this was deferred until the follow¬ 
ing day * * * ” (R. 17). At that time no one—not 
the defendant, plaintiffs or the purchasers—had ever 
thought of trustees; and we feel safe in saying that 
neither the purchasers (R. 135) nor the seller knew 
anything about such matters, and, parenthetically 
speaking, if the defendant had selected Gaskins, both 
trustees, or a dozen trustees of his own choosing the 
purchasers most probably would not have objected or 
attached any significance thereto if Gaskins had not, 
as soon as he entered the picture, advanced conditions 
and objections (additional terms) and postponed the 
deal (Pltfs. Exs. 3 and 4, R. 330-31, memo and letter), 
all of which, when coupled with his efforts to break the 
deal and his demeanor at the meeting of March 17— 

“ * * * Mr. Gaskins—he told Mrs. Nichols he 
didn’t think she was making a good deal, and they 
used to go outside in the private room once in a 
while to talk, you know, and then they come back 
again, and Mr. Ganas—he told Mr. Gaskins—he 
told him, ‘You are here as a lawyer. The place 
don’t belong to you. You are trying to protect 
your clients, not telling them if they are making a 
good deal or not’—R. 69 

and with Mrs. Nichols 

“going all the time to the lawyer, and she was 
speaking to him”—R. 127—(Purchaser Goodman 
testifying and referring to Gaskins); 


“he was bringing a lot of arguments. He was 
making a lot of things out of small things and I did 
not like the way he acted”—R. 168;—(purchaser 
Ganas testifying) 
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was amply sufficient to cast a cloud of suspicion or ap¬ 
prehension in the minds of the purchasers that if Gas¬ 
kins were appointed, he w’ould be more than partial to 
the Nichols and the purchasers would not know what 
might be in store for them, so “I suggested anybody 
else except him.”—R. 168, purchaser Ganas testifying. 
Of course, if the defendant’s terms and conditions 
(when employing plaintiffs and before they produced 
purchasers) had included the provision that Gaskins, 
to the exclusion of all others, wras to be appointed one 
of the trustees, the plaintiffs would be bound thereby. 
But since no such term existed, the plaintiffs had the 
right to expect that defendant would make a reason¬ 
able, and not an arbitrary, appointment; and, inas¬ 
much as the purchasers were willing to complete the 
transaction upon defendant making a reasonable ap¬ 
pointment (the purchasers being satisfied with defen¬ 
dant’s brother, his bookkeeper, or anybody else), the 
following decision is pertinent to show that the pur¬ 
chasers were also willing to buy on the new’ terms and 
conditions imposed by the defendant—a matter more 
fully argued herein under IV and V: 

“ * * * If the defendant had w’ished to exact 
a definite amount of deposit money, or to insist 
that delivery of possession should be postponed, or 
that settlement should take place within a definite 
time after the execution of the agreement of sale, 
he ought to have embodied those conditions in his 
contract of employment. As nothing was said 
about such conditions, it was only necessary for 
the plaintiff to produce a purchaser who w’as will¬ 
ing to contract upon reasonable conditions, such 
as are usual in transactions of this nature. * * * ” 
Schreibstein v. Cohen, 89 Pa. 256. (Italics sup¬ 
plied.) 
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But, to go back where we left off before making this 
observation. No one thought of trustees on March 
16th. At any rate, not only plaintiffs and their wit¬ 
nesses, but the defendant’s witness (the defendant him¬ 
self not remembering) testified that the matter of trus¬ 
tees was not discussed on March 16th: Plaintiff Gas¬ 
ton—R. 79; 82-84; 107 Plaintiffs’ witness Goodman— 
135 and Ganas—164; Defendant’s wife—221; and the 
finding of the lower court that on March 16th plaintiffs 
procured purchasers ready, able and willing to buy for 
$25,000 on terms satisfactory to defendant is not as¬ 
sailed by the defendant in this appeal, and it is abun¬ 
dantly established by the evidence: 

Cross-examination of Plaintiff Gaston (R. 103-4), in 
speaking of efforts on March 16th to convince the pur¬ 
chasers to pay $25,000— 

“And I talked to them and talked to them; and 
they finally went up to twenty-five thousand dol¬ 
lars. 

Q. Then what was done? 

A. Then we took inventory. 

Q. What do you mean ‘inventory’? 

A. On the fixtures and equipment. They were 
going to close that night. 

Q. Do you mean you wanted to do it? 

A. No, they. 

Q. Who was ‘they’? 

A. Mr. and Mrs. Nichols.” 

Further on cross-examination (R. 106-7 and 110) 
plaintiff Gaston testified that everything was agreed to 
by defendant on March 16th. 

This is corroborated by plaintiffs’ witness Goodman 
(R. 126-7), wdio, after having testified that everything 
was arranged on March 16th, (R. 125) testified: 
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“Q. What did he” (meaning his brother-in-law 
Tendler) “do after he got there? 

A. He wrote down everything that she had there 
—talked to Mrs. Nichols. She showed him the 
books and the receipts. 

Q. Then what did you do? Was there any dis¬ 
pute between you and Mr. or Mrs. Nichols? 

A. No, everything was arranged—with my 
brother, Mr. Tendler. 

Q. Then what happened? 

A. Then they left it for the next day; that wo 
shall make a deal at two-thirty; from two-thirty, 
thev laid it off to 8 o’clock.” 

And plaintiff’s witness Ganas testified that their offer 
was accepted by the defendant on March 16th after 
they had looked at the books, equipment, etc. (R. 147): 

“ * * * And after we looked at the books, why 
we made an offer of $25,000. And this offer was 
accepted by Mr. Nichols.” 

And defendant himself, in speaking about March 16th, 
testified (R. 211): 

“Q. The highest they went that day was twenty- 
three thousand? 

A. No, they went up to twenty-five.” 

Plaintiff Gaston further testified on cross-examination 
in answer to a question as to what he was doing at the 
meeting of March 17th, that he completed his deal on 
March 16th (R. 112): 

“A. Well, I was to stay there and listen, you 
know. There was nothing for me to do; because I 
completed my deal on the 16th, you know. I did 
' not have nothing to do except to go there. My 
deal was completed on the 16th. 


13 


Q. On the 16th it was completed ? 

A. Yes, what Mr. Nichols wants, I give it to 
him; I complete my deal on the 16th.” 

And, as shown by Finding No. 6 (R. 17 ), which is not 
controverted by the defendant, after the defendant on 
March 16th accepted purchasers ’ offer of $25,000, they 
called their lawyer to come down, prepare the inven¬ 
tory and draw the papers for signing that evening, 
but thereafter, at the request of defendant’s wife, the 
closing was deferred until the following day. 

And the record abundantly supports the Finding 
No. 6 (which is not assailed by the defendant) that on 
March 16th the plaintiffs had fully performed their 
work, and so confident were they that everything had 
been agreed to, and the seller’s wife having postponed 
the closing until the following morning, the purchasers 
even went to the trouble of having their checks certi¬ 
fied or procuring cashier’s checks. 

9 C. J. 625 Note 68 (a) cites Holden v. Lyons, 175 
Mo. A. 165, 157 S. W. 811, from which decision we 
quote: 

“In cases of this character, where it appears the 
real estate agent has found a purchaser who is 
ready, able and willing to buy the property and 
actually introduces such proposed purchaser to the 
owner of the property, with a view to closing the 
deal, and the owner refuses to proceed and con¬ 
summate it in accordance with the terms agreed 
upon, the law regards the sale as made on the part 
of the agent. In such circumstances, the agent has 
fully performed the full undertaking of his con¬ 
tract and is entitled to recover his commissions 
identically as though the deed were actually deliv¬ 
ered.” 
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And the opinion of the Supreme Court of the United 
States in the case of Kock v. Emmerling, 22 How. 69- 
75, 16 L. ed. 292-4, is applicable: 

“Where the vendor is satisfied with the terms, 
made by himself, through the broker, to the pur¬ 
chaser, and no solid objection can be stated, in any 
form, to the contract, it would seem to be clear 
that the commission of the agent was due, and 
i ought to be paid. It would be a novel principle if 

the vendor might capriciously defeat his own con¬ 
tract with his agent by refusing to pay him when 
he had done all that he was bound to do. The 
agent might well undertake to procure the pur- 
i chaser; but this being done, his labor and expense 

could not avail him, as he could not coerce a will¬ 
ingness to pay the commission which the vendor 
had agreed to pay. Such a state of things could 
only arise from an express understanding that the 
vendor was to pay nothing, unless he should choose 
to make the sale. 

The judgment of the Circuit Court is affirmed. ” 

! The general rule given in 9 C. J. pp. 623-5, par. 102, 
is supported by many decisions. This rule is also laid 
down in Dotson v. Milliken, 27 Appeals D. C. 514 (aff. 
209 U. S. 237, 28 S. Ct. 489, 52 L. ed. 768) wherein this 
Court said: 

“It is well settled that when an agent, employed 
for the purpose, procures a purchaser willing and 
able to buy on the authorized terms, he becomes 
entitled to his compensation although the sale may 
not be consummated, provided the consummation 
is prevented by the refusal, fault, or defective 
title of the principal. Koch v. Emmerling, 22 How. 
69, 16 L. ed. 292; McGavock v. Woodlief, 20 How. 
221, 15 L. ed. 884; Bryan v. Abert, 3 App. D. C. 
180,181; Cheatham v. Yarbrough, 90 Tenn. 77, 79, 
15 S. W. 1076; Washburn v. Bradley, 169 Mass. 86, 
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88, 47 N. E. 512; Holden v. Starks, 159 Mass. 503, 
38 Am. St. Rep. 451, 34 N. E. 1069; Knapp v. Wal¬ 
lace, 41 N. Y. 477; McFarland v. Lillard, 2 Ind. 
App. 160, 166, 50 Am. St. Rep. 234, 28 N. E. 229. 

(2) The contract between the parties, concern¬ 
ing which in this particular there was no conflict 
in the evidence, required the plaintiff to find a pur¬ 
chaser ready, able, and willing to buy on defen¬ 
dant’s terms and in accordance with his represen¬ 
tations of material facts. He was not bound or 
even empowered by the terms of his agency to ef¬ 
fect an actual sale by a binding and enforceable 
agreement. # * * ” (citing cases); 

and the Supreme Court of the United States, in affirm¬ 
ing the decision, approved this statement of the law 
when the case reached there, w T e quoting from the deci¬ 
sion: 

“One or two subordinate objections need only a 
word. It is said that the instructions did not re¬ 
quire the jury to find that the owner and purchaser 
had agreed on terms. But this is best answered by 
reading the instruction. What is meant is that, on 
the evidence, there were possible points of dis¬ 
agreement open. This may or may not be true. 
But a finding that the parties had agreed was war¬ 
ranted and was presupposed in the request. So as 
to the ability of the purchaser. No question ever 
was raised about it; the defendant was satisfied 
with it, and it is questioned here only as a techni¬ 
cal means of getting a large and doubtful verdict 
set aside. It is urged, faintheartedly, that a bind¬ 
ing agreement was necessary before a commission 
was earned. This is not the prevailing view, and 
could not be the law in a case like this, where the 
jury must have found the defendant liable on a 
contract with the broker that might be performed 
before an absolute agreement with the purchaser 
should be reached.” 
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In the recent case of Kaercher, et al. v. Schee, (Minn., 
1933) 249 N. W. 180, 88 A. L. R. 298, upholding a brok¬ 
er’s suit for commission, the court said: 

“In Goldman v. Weisman, 123 Minn. 370, 373, 
143 N. W. 983, 984, the court, after stating the gen¬ 
eral rule that it is not necessary to bring the prin¬ 
cipal and the purchaser face to face, but that the 
principal must be notified that such purchaser has 
been found and afforded a full opportunity to 
make a binding contract for the sale of the land on 
the authorized terms, proceeds to say: ‘When 
plaintiff advised defendants that his customers 
were ready to buy on defendants’ terms, after hav¬ 
ing theretofore agreed so to do, defendants’ re¬ 
fusal to contract, without just reason or excuse, 
and their repudiation of the agreement with plain¬ 
tiff breached the contract and dispensed with the 
necessity of production of buyers.” (Citing cases.) 

And further from 9 C. J. 625 (Note 68c): 

Where a broker procures an offer which the owner 
at first accepts but later rejects, and the proposed 
purchaser is ready, able and willing to purchase 
the property, the broker is entitled to his commis¬ 
sion and it is not necessary that the property 
i should be actuallv conveved or that the refusal to 
convey should be dishonest, arbitrary, or ca¬ 
pricious. Home Banking, etc., Co. v. Baum, 85 
Conn. 383, 82 A 970. 

Subsequent dissatisfaction of the principal with the 
i terms on which the broker was authorized to sell prop¬ 
erty, or with the terms agreed on with the purchaser 
found by the broker, does not justify the principal in 
refusing to complete the transaction. Fenn v. Ware, 
100 Ga. 563, 28 S. E. 238; Stadler v. James Everard y s 
Breweries, 78 Misc. 407, 138 N. Y. S. 448; Miller v. 
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Barth, 35 Misc. 372, 71 N. Y. S. 989 (aff. 36 Misc. 810, 
74 N. Y. S. 869); Mooney v. Elder, 56 N. Y. 238; Kalley 
v. Baker, 132 N. Y. 1; Gilder v. Davis, 137 N. Y. 506, 20 
L. R. A. 398; Parker v. Walker, 86 Tenn. 566; nor is 
the broker’s right to commission affected by the fact 
that the seller who has a good title takes steps to have 
it rejected by the purchaser’s attorney —Phelps v. 
Prusch, 83 Cal. 626. See also Fritz v. Frost, 300 P. 454; 
and McNeny v. Radford, 70 S. W. (2d) 824. 

Plaintiffs’ commission (earned on March 16th) did 
not depend upon the purchasers’ consenting to the new 
and additional terms or conditions demanded by the de. 
fendant on March 17th, since 

“* * * After the broker has performed in this 
manner, his right to a commission cannot be de¬ 
feated or prejudiced by the principal’s subsequent 
imposition of new and additional terms or condi¬ 
tions, or of special limitations on his liability for a 
commission. * # *”■—12 C. J. S. 191; 

also 


“ * * * So, where the trade falls through, because 
the principal insists on a change in the terms on 
which he authorized the broker to negotiate and 
refuses to enter into or consummate the transac¬ 
tion unless the customer agrees to the changed 
terms, the commission is due (Italics supplied.) 
12 C. J. S. 224, citing many cases and 9 C. J. p. 626, 
note 79. 

See also Hildebrand v. Lillis, 10 Colo. App. 522; Gor¬ 
man v. Scholic, 13 Daly, 516; Tanenbaum v. Boehm, 135 
App. Div. 286, 120 N. Y. S. 392 (aff. 202 N. Y. 293, 95 
N. E. 708); Witherell v. Murphy, 147 Mass. 417; and 
Auten v. Jacobus, 20 Misc. 669, 21 Misc. 632. 
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But we will show in IV and V herein that the pur¬ 
chasers were even willing to purchase on the new and 
additional terms or conditions imposed on March 17th. 

IV: ON MARCH 17TH THE PURCHASERS WERE 
READY, WILLING AND ABLE TO COMPLETE 
THE TRANSACTION ON DEFENDANT’S NEW 
TERMS AND CONDITIONS; AND DEFEN¬ 
DANT’S CONTENTION THAT PURCHASERS, 
BY OBJECTING TO THE APPOINTMENT OF 
GASKINS, REFUSED TO ABIDE BY THE 
TERMS OF THE AGREEMENT IS WITHOUT 
MERIT. 

We come now to the question of whether, on March 
17, after defendant had advanced new terms and con¬ 
ditions to which the purchasers consented, supra, the 
purchasers were ready and willing to consummate the 
transaction upon these new terms and conditions. The 
court found that the purchasers were ready and willing 
to go through with the sale upon the new terms. (Find¬ 
ing No. 8, R. 18) Defendant contends, however, that 
the purchasers were not ready and willing to complete 
the purchase by reason of the fact that one of them, 
Ganas, objected to the naming of Mr. Gaskins, defen¬ 
dant’s then attorney, as trustee under the chattel deed 
of trust. Such contention is wholly without merit, and 
unsupported by the facts or findings, since it was 
shown that: 

(1) Gaskins Was Disqualified to Serve as Trustee; 

(2) Gaskins Refused to Accept the Appointment; and 

(3) Defendant Agreed to Name a Trustee other than 
Gaskins. 
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(1) Under a separate agreement between defendant 
and purchasers, made subsequent to the performance 
by plaintiffs both on March 16 and March 17, defen¬ 
dant had the privilege of naming one of the trustees 
under the chattel trust (R. pp. 18, 19). The emphasis 
with which defendant’s brief stresses the importance 
of having a favorable trustee would leave one with 
the thought that the chattel trust was the only means 
defendant had taken to secure himself. This, however, 
is not the case, since one of the new conditions de¬ 
manded by defendant on March 17th (Pltfs. Exs. 3-4, R. 
328-31) and consented to by the purchasers (R. 18, 
Finding No. 8) provided— 

“Purchaser’s failure to make stipulated pay¬ 
ments under agreement of sale of business shall 
give owner election to terminate lease in addition 
to such relief as may be afforded by chattel deed of 
trust.” 

The testimony is that Ganas, one of the purchasers, 
objected to the naming of Gaskins as trustee. But the 
evidence shows that Ganas in no way attempted to 
either veto any selection made by defendant or to force 
him to name a trustee unsatisfactory to himself (defen¬ 
dant). As will be shown, Ganas objected only to Gas¬ 
kins, and only because he would not be a fair and im¬ 
partial trustee. Ganas’ objection was in good faith 
and not made with any intent to depart from the terms 
of the agreement; and further, Gaskins, by his conduct 
on March 17, when the parties were in the process of 
consummating the sale, showed such bias and partiality 
as to disqualify him from serving as trustee. The fol¬ 
lowing testimony, although hereinbefore cited, is fully 
set forth because it clearly shows the reasons and jus¬ 
tification for the objection: 
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The plaintiff Gaston (R. 69): 

“Q. During the time you were there was there 
any conversation between Mr. Gaskins and Mrs. 
Nichols ? 

A. Yes, it was once in a while. Mr. Gaskins—he 
told Mrs. Nichols he didn’t think she was making 
a good deal, and they used to go outside in a pri¬ 
vate room once in a while to talk, you know, and 
then they come back again, and Mr. Ganas—he told 
Mr. Gaskins—he told him, ‘You are here as a 
lawyer. The place don’t belong to you. You are 
trying to protect your clients, not telling them if 
they are making a good deal or not.’ ” 

The witness Ganas (R. 168): 

“Q. You stated that you made some objection to 
Mr. Gaskins acting as trustee? 

A. I did. 

Q. Did you tell him why? 

A. Well, Mr. Gaskins that evening was very— 
lie was bringing a lot of arguments. He was mak¬ 
ing a lot of things out of small things and I did 
not like the way he acted and I did not -want him 
as a trustee and I suggested anybody else except 
him. 

Q. Did they take up your suggestion ? 

A. They agreed to appoint somebody else.” 

The defendant (R. 192 : 

“Q. And what, if anything, further was said 
that night about trustees? 

A. I insisted that I wanted Mr. Gaskins—pardon 
me; Mr. Ganas got up, something like this (indi¬ 
cating), and he told Mr. Gaskins, he said, ‘Mr. 
Gaskins, frankly,’ he said, ‘I don’t like you, Mr. 
Gaskins. I will tell you in front of your face. You 
are too much for Nichols and I don’t like you,’ in 
an angry, angry manner.” 
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Defendant’s wife (R. 225): 

* ‘ Q. Did you hear any discussion concerning the 
appointment of a trustee? 

A. Yes. Mr. Gaskins asked who was to be the 
trustee if we should agree to sell the place, and we 
had appointed Mr. Gaskins as a trustee, and Mr. 
Ganas jumped up and says, ‘No, I would not have 
him as a trustee,’ and he told Mr. Gaskins, he said, 
‘Personally, Mr. Gaskins, I don’t like you.’ He 
said, ‘You are too much for Mr. Nichols.’ ” 

The witness Gaskins (R. 225): 

“A. * * * Mr. Ganas turned to me: ‘Frankly, Mr. 
Gaskins, I don’t like you. I think you are for the 
Nichols.’ ” 

The foregoing testimony clearly indicates that Gas¬ 
kins’ attitude toward the purchasers must have made 
it evident that he would not have been that fair and im¬ 
partial trustee whom the law requires to be named in 
a deed of trust. 

A trustee under a deed of trust is “the representa¬ 
tive of both the parties to the deed, * * * and his rela¬ 
tions must be absolutely impartial as between them. 
He must act fairly toward both parties and in the best 
interests of both, not exclusively for the benefit of 
either, * * *”■—41 C. J. 284, par. 11; and the qualifica¬ 
tions and duties of such a trustee have often been fully 
discussed by this court. Spruill v. Ballard, 58 Fed. 
(2d) 517, 61 App. D. C. 612; Church, Inc. v. Holmes, 
46 Fed. (2d) 608, 60 App. D. C. 27; Holman v. Ryon, 
46 Fed. (2d) 307, 61 App. D. C. 10. 

Consequently the purchasers did not refuse to abide 
by the terms of the agreement nor did they refuse to 





permit defendant to select a trustee; and the objection 
made did not require any change, substantial or other¬ 
wise, in the contract which would call for a new and 
distinct agreement. But the objection, itself, w*as not 
the reason Gaskins w r as not finally appointed as trus¬ 
tee because; 

(2) Gaskins Refused to Serve as Trustee. 

The undisputed testimony, corroborated by Gaskins 
himself, was that when his name was suggested as 
trustee, Gaskins refused to accept the appointment. 
The plaintiff Gaston testified as follows (R. 68): 

“A. He,” meaning Mr. Nichols, “said that he 
thought that was a good idea, and Mr. Goodman 
and Mr. Ganas—they agreed between themselves 
to name Mr. Tendler, and Mr. Nichols—he wants 
to name Mr. Gaskins, but Gaskins didn't want it." 

and, on cross-examination, the plaintiff Gaston testified 
(R. 114): 

“Q. All right; what did Mr. Nichols say with 
reference to each side’s naming his own trustees? 

A. Well, he did not have anyone to put. Mrs. 
Nichols wanted to put Gaskins, and I do not think 
he wanted to accept it. 

Q. Who did not want to accept it? 

A. Gaskins.” 

Mr. Gaskins, on direct examination, testified as follows 
(R. 252): 

“A. * * * and finally we came to the question of 
trustees, and Mr. and Mrs. Nichols insisted that 
I be named the trustee, and I in turn said that I 
did not care to he the trustee, and I think I sug¬ 
gested Mr. Fred Shields be named the trustee. 
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Nowhere is there any testimony that defendant 
stated, prior to or during the conference on March 17, 
or thereafter, that he would appoint Mr. Gaskins and 
no one else, or to the effect that he (defendant) would 
refuse to consummate the transaction unless Mr. Gas¬ 
kins was named as trustee. On the contrary, the court 
found that, “ * * * defendant did not refuse to appoint 
anyone other than Mr. Gaskins, * * * but before the 
defendant had selected a trustee, Mrs. Nichols left the 
room and prevailed upon her husband, the defendant, 
to leave the conference.” (Finding No. 10, R. 18, 19); 
and “ * * * that final papers were in the process of prep¬ 
aration for signing by the parties when the defendant’s 
wife prevailed upon him to leave and subsequently 
caused the purchasers, who were awaiting their return, 
to be informed that the defendant would not sell the 
business.” (Finding No. 11, R. 19, 20) 

Since, as shown by the evidence, Gaskins refused to 
accept the appointment, how can defendant be heard 
to say that by objecting to Gaskins, who refused to ac¬ 
cept in any event, that the purchasers were not ready 
and willing to perform in accordance with the agree¬ 
ment. If such defense were available, then brokers 
would be entirely at the mercy of the principal who, 
if he capriciously changed his mind about selling, could 
then claim, as a defense, anything which might arise 
after his refusal to carry out the sale. 

(3) Defendant relies greatly upon the case of Mc- 
Gavock v. Woodlief, 20 How. 221, 15 L. ed. 884, to 
show that defendant is not liable for the brokers’ com¬ 
missions and attempts to parallel the situation in this 
case with the situation in the McGavock case to show 
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that the purchasers insisted upon a deviation from the 
terms of the agreement which would call for a new and 
distinct agreement before defendant could be bound. 
But what is the language of the Supreme Court in the 
McGavock case, supra? We quote: 

“But when the parties proceeded to the execu¬ 
tion of the contract of sale, a change was proposed 
by Long, the vendee, which, for aught appears 
upon the facts or in the finding of the judge, was 
never assented to by the defendant. * * *” (Italics 
supplied.) 

It is submitted that there is no parallel between the 
present case and the McGavock case. Not only did Mr. 
Gaskins refuse to accept the appointment, supra, but 
the evidence is clear that defendant agreed not to ap¬ 
point Gaskins and further agreed to name someone 
else. 

The plaintiff Gaston on cross-examination, testified 
as follows (K. 115): 

“Q. Did thev agree upon trustees? 

A. Yes. 

Q. Upon whom did they agree? 

A. Mr. Nichols agreed to put a bookkeeper in— 
someone who was keeping his books. 

Q. He agreed to what? 

The Court. He said, to put somebody who was 
a bookkeeper for him.” 
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The witness Ganas testified as follows (R. 168): 

“Q. You stated that you made some objection to 
Mr. Gaskins’ acting as trustee? 

A. I did. 

Q. Did you tell him why? 

A. Well, Mr. Gaskins * * * and I did not want 
him as a trustee and I suggested anybody else ex¬ 
cept him. 

Q. Did they take up your suggestion? 

A. Thev agreed to appoint somebody else. 

Q. They did? 

A. They did. 

Q. So at the time when Mr. and Mrs. Nichols 
walked out was there argument remaining that you 
had not settled? 

A. No, there was no argument at all. Every¬ 
thing was settled then. Even the last line in the 
contract was put in. Everything was put in.” 

The court made the following observation upon the 
foregoing testimony (R. 288): 

“* * * or whether they could not agree on who 
the trustee should be under the chattel trust. 

Of course, if they did not agree to that there was 
not any agreement, that would be the end of it all.” 

So that the trial court evidently believed, from all the 
evidence, that Mr. Gaskins refused to accept the ap¬ 
pointment and that after defendant had agreed to ap¬ 
point some one else and while he was considering whom 
he would select, his wife prevailed upon him to leave 
and call off the deal. 
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V: THE COURT FOUND THAT DEFENDANT’S 
REFUSAL TO CONSUMMATE THE SALE WAS 
NOT BASED UPON THE PURCHASERS’ RE¬ 
FUSAL TO PERMIT DEFENDANT TO NAME 
GASKINS AS TRUSTEE, BUT THAT DEFEN¬ 
DANT’S REFUSAL TO COMPLETE THE 
TRANSACTION WAS ARBITRARY AND 
WITHOUT JUSTIFICATION. 

The law is well settled that a principal wrho has no 
adequate or valid excuse for refusing to complete the 
transaction cannot, in order to defeat his liability for 
earned brokerage commissions, assign reasons for such 
failure or refusal which were not asserted by him 
(principal) at the time of his refusal to consummate 
the transaction. On this point we quote the following 
rule, which is supported by a vast number of authori¬ 
ties: 

“Regardless of whether the principal, at the 
time of his refusal to consummate the transaction, 
states some grounds or no grounds for such re¬ 
fusal, a particular ground not specified by him at 
that time is waived and cannot be urged by him 
when sued for a commission * * *” 12 C. J. S. 
224. 

If the law* were otherwise a principal wiio arbitrarily, 
wrrongfully or capriciously changed his mind could de¬ 
feat the broker’s claim for commission by giving no 
reason for his refusal and then, as the opportunity 
presented itself, could assign one reason after another 
in the hope that at least one excuse could be made to 
stick. However, the merit of defendant’s contention 
that he refused to carry out the transaction on account 
of the purchasers’ objection to Gaskins as trustee is 
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abundantly refuted by the testimony of the witnesses, 
particularly that of plaintiff Gaston and the witness 
Ganas. The testimony is as follows: 

The plaintiff Gaston (R. 70): 

“Q. Did you do anything that night after you 
left Mr. Gaskins’ office? 

A. Well, we come down. We come down. 

Q. Did you go anywhere? 

A. We go down to the Nichols place to find out 
why he left us—Ganas and I—and we went down, 
and then Mrs. Nichols came along and we wanted 
to know what happened. 

Well, she says she was awfully sorry that I was 
in trouble, but she didn’t mind to sell it to the 
Greek, but she didn’t want to sell it to Goodman, 
because he was a Jew.” 

The witness Ganas (R. 152, 3): 

“Q. How long did you wait, after Mr. and Mrs. 
Nichols left, that evening? 

The Court. How long did you stay, he means. 

The Witness. We stayed a few more minutes, 
and then we went to the store—myself and Mr. 
Gaston. 

By the Court: 

Q. Went to the Nichols’ store? 

A. Yes. 

By Mr. Lemm: 

Q. Did you have any talk, there? 

A. Yes, we tried to reason. 

Q. With whom? 

A. Mrs. Nichols. And she was very indignant 
about talking to us, and we left. 

Q. Tell us what she said. 

A. Well, I don’t like to repeat it. 
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By the Court: 

Q. In as polite language as you can, if you can 
do do. 

A. She said she did not mind selling the store 
to a Greek, but she hated to sell it to a Jew. 

Q. That is what she said? 

A. That is what she said. 

By Mr. Lemm: 

Q. Did she give any other reason, or say any¬ 
thing else? 

A. No, no other reason. She just did not want 
us to stay there any longer. And we left. 

By the Court: 

Q. Which one of them is the Jew you are talking 
about? 

A. Mr. Goodman. 

Q. Not you? A. No. 

By Mr. Lemm: 

Q. You are a Greek? 

A. Yes, sir.” 

Here we have the prospective purchaser, Ganas, the 
very person whose objection to Gaskins as trustee is 
claimed by defendant to have been the cause for his 
(defendant’s) refusal to complete the transaction, and 
the broker, making every effort to learn why defendant 
left the conference; and the only reason given by de¬ 
fendant's wife (defendant refusing to say anything 
whatsoever K. 199) is that she did not mind selling to 
a Greek (Ganas), but that she hated to sell to a Jew. 
Nothing said about the alleged dispute as to trustees 
when the only person who made any objection attempts 
to learn the reason for defendant’s action. And the 
truth of the foregoing testimony is undisputed, since 
neither defendant nor his wife denied such conversa- 
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tion. And on the following day, March 18, when plain¬ 
tiff Gaston telephoned defendant to learn his reasons 
for refusing, defendant refused to either see or talk to 
plaintiff (R. 199). Not only did appellant fail to give 
such reason on March 17, but he further failed to give 
such reason when, on the following day, March 18, he 
was written to as follows (R. 334): 

“March 18, 1936. 

Mr. Jack Nichols and 
Mrs. Elizabeth Nichols 
614 17th Street, N. W., 

Washington, D. C. 

Dear Sir and Madam: 

I represent Messrs. Gaston and Charuhas, brok¬ 
ers, in connection -with the definite employment 
given them by you for the sale of your business at 
614 17th Street, N. W., together with the leasing 
of the building thereof. 

As you know, my clients have had purchasers 
ready, able, and willing to buy and lease on the 
terms you asked. These purchasers are still ready, 
able, and willing to buy, but your sudden change of 
mind may result in their withdrawing at any time. 

Unless this deal is settled tomorrow, and my 
clients will have the purchasers available for that 
purpose until three o’clock tomorrow’ afternoon, 
I shall proceed wfith the instructions of my client 
to institute suit for all moneys which may be due 
as a result of the breach of your contract. 

As the time is short, a copy of this letter is being 
sent to your lawyer; and if you or your lawyer will 
telephone my office not later than noon tomorrow 
to arrange for a settlement, I shall arrange to have 
the purchasers available for that purpose. 

Your failure to comply wfith the above will neces¬ 
sitate a suit being filed day after tomorrow. 

Yours truly, 

GPL/mjc George P. Lemm” 
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His reply thereto (R. 335) utterly fails to assign such 
reason, or any other good and valid reason, for re¬ 
fusing to complete the deal, and is as follows: 

“March 19, 1936 

Mr. George P. Lemm, 

430 Woodward Building, 

Washington, D. C. 

Dear Sir: 

Your letter of March 18,1936, advising that suit 
will be instituted against Mr. and Mrs. Nichols 
unless they pay to your client, Mr. Gaston, a com¬ 
mission allegedly due him, has been received. 

In words as emphatic as I can possibly employ, 
I desire to inform you that the claim of your client 
is considered preposterous and we are prepared 
to resist it regardless of the expense to which you 
and he might put us by the institution of suit. 

Mr. Gaston was never employed by my clients 
to sell their cafe, and his persistent efforts to have 
them agree to sell it upon terms and conditions 
unsatisfactory to them finally resulted in his be¬ 
ing instructed to stay off of their premises. No 
sale has been made to Mr. Gaston’s Principals, 
nor do my clients now contemplate a sale to them 
or anyone else. 

I suggest that you interrogate Mr. Gaston con¬ 
cerning the proposal be made to me at midnight, 
March 17, 1936, after the principals had with¬ 
drawn because of their inability to agree, which 
proposal was made within the hearing of a third 
person. 

Yours truly, 

JWG/FR (Sgd.) John W. Gaskins” 

Delivered by hand. 

So again nothing is said by defendant as to his rea¬ 
sons for refusing to complete the transaction. If de- 
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fendant’s reason for refusing to sell was on account 
of the so-called dispute concerning trustees, is it not 
reasonable to suppose that he would have so stated 
in his reply? Would he not have said something about 
the purchasers’ objection to Gaskins? His reply is 
wholly silent as to such alleged dispute, but his prin¬ 
cipal claim (in the reply) is that he never employed 
the plaintiffs; does not want to sell; and does not 
contemplate a sale to the purchasers or to anyone 
else. 

An examination of the testimony of Mrs. Nichols, 
defendant’s wife, leads to but one conclusion: that this 
was a situation in which the wife of the vendor (de¬ 
fendant) while having no financial interest in the busi¬ 
ness, was strenuously opposing the sale; and finally 
succeeded in influencing her husband to refuse to com¬ 
plete the transaction. Mrs. Nichols testified as follows 
(R, 229): 

“A. I said we had not any intention of selling 
the store. Mr. Gaston was right there. Mr. 
Nichols and 1 had said several times that we would 
not sell the place for a hundred thousand dollars, 
and if he tells the truth he will tell you that.” 

and she further testified (R. 237-8): 

“A. Well, in the first place, I never was willing 
to sell the store, if that is what you want to know. 
I never did want to sell that store. I was against 
it from the beginning. I didn’t want Mr. Nichols 
to even have anything to say about it.” 

The court obviously believed, from all the testimony 
and evidence in the case, that defendant’s refusal to 
consummate the sale was capricious and arbitrary, and 
not on account of the alleged refusal of the purchasers 
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to permit Mm to name Gaskins as trustee. And the 
court’s belief is reflected, not only in the Findings, but 
also in the court’s remarks at the time the verdict was 
rendered, when the court said (R. 320): 

“I think the reason why it did not go through is 
not any one of the reasons given as a defense. I 
think this man’s wife got it in her head that she 
did not want to sell it. She walked out and influ¬ 
enced him.” 


CONCLUSION. 

The trial court, sitting as a jury, had the burden of 
weighing the evidence and judging the truth or falsity 
of the testimony; and, in discussing the testimony on 
behalf of the defendant, said (R. 318): 

“ * * * The same rules of evidence as to the 
weight of the evidence and the credibility of the 
witnesses are applicable to the Court as would be 
if a jury were charged in that respect. 

The Court did not believe some of the witnesses 
in this case at all. From their own testimony and 
the ■way they have testified, it has convinced the 
Court of that.” 

The only ground upon which defendant bases his ap¬ 
peal is the alleged refusal of the purchasers to permit 
him to name Mr. Gaskins as trustee (although, as a 
matter of fact, the evidence does not show a refusal on 
their part, but a mere objection); and defendant obvi¬ 
ously concedes that, in the absence of such objection, 
or refusal, plaintiffs would be entitled to their com¬ 
missions. 

We have showm, however, that defendant’s refusal to 
consummate the transaction w^as not for any such rea¬ 
son, but was capricious and unjustified, and that the 
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court found, from all the evidence, that defendant’s 
failure to complete the deal was not because of the al¬ 
leged dispute concerning trustees (R. 320) but, on the 
contrary, the court found, supra , that defendant and 
purchasers had come to an agreement, not only on the 
original terms of March 16, but on the new and added 
terms of March 17; that defendant agreed to appoint 
a trustee other than Gaskins but “ * * * before the 
defendant had selected a trustee, Mrs. Nichols left the 
room and prevailed upon her husband, the defendant, 
to leave the conference.” (R. pp. 18,19) 

It is respectfully submitted, therefore, that no error 
was committed by the court below, and that, on the 
whole case, the judgment should be affirmed. 

Respectfully submitted, 

George P. Lemm, 
Harold Brody, 
Attorneys for Appellees. 


